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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,970 


GLICERIA RAMOS VDA DE SINLAO, 


Vv. 


UNITED STATES OF AMERICA and 
SUMNER G. WHITTIER, Administrator 
of Veterans Affairs, 


FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


Jurisdiction of the District Court in respect to compensation is 
based on Title 28 U.S.C.A. 88 1331 and 2201, as well as Title 5 U.S.C. 
1009. The sections of the Code cited for the compensation phase of the 
claim are applicable to the insurance phase of the claim, and in addition 
the jurisdiction on insurance is based on 38 U.S.C.A. 808 which, effec- 
tive as of January 1, 1959, appears as title $8 U.S.C. § 785. The juris- 
diction of this Court is based on Title 28 U.S.C.A. 1291 and 1294. 
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STATEMENT OF THE CASE 


The appellant, Gliceria Ramos Vda de Sinlao, is the unremarried 
widow of Angelo de Sinlao, a member of the regular U. S. Army, 
Philippine Scouts, who died in action on February 18, 1942. She is the 
mother of Sinlao's three children. As the widow of a soldier killed in 
the War, appellant is entitled, under the provisions of 38 U.S.C., 1946 
Ed., 802(d)(2), to gratuitous insurance payments, and to death compen- 
sation under 38 U.S.C. 321. She applied for both promptly and her ap- 
plication was approved by the Veterans Administration on September 14, 
1950, and payments were made for the period from her husband's death 
up to March 31, 1948. But the award of benefits simultaneously 
terminated them beginning April 1, 1948, not on the basis of a remar- 
riage which under the statutes would terminate the right to insurance 
and compensation, but on the theory that since appellant was living in 
illicit cohabitation she was estopped to deny remarriage. The evidence 
also shows that the illicit cohabitation was with a married man and 
terminated in 1950. But the Administrator even refused to restore 
benefits from the termination of the relationship and has since refused 
to return appellant to the rolls. 


Thereafter, appellant has continued to protest to the Veterans 
Administration and has submitted additional evidence and arguments. 
This material has apparently been considered by the Veterans Adminis- 
tration but the claim has nevertheless been disallowed as recently as 
1955. 


Thereafter, appellant filed suit in proper person in the United 
States District Court for the District of Columbia asking that an attor- 
ney be appointed to represent her. Mary M. Connelly was appointed by 
the Court on July 30, 1957. 


The government moved to dismiss on the grounds that the suit on 
insurance was barred by the statute of limitations and that the deter- 
mination by the Administrator of Veterans Affairs terminating com- 
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pensation was final and not reviewable by the courts. Judge Curran 
apparently agreed with these contentions, holding in his memorandum 
opinion of November 6, 1958, that: : 


"The decision of the Administrator of Veterans 
Affairs respecting death compensation benefits is 
final and conclusive and not subject to judicial re+ 
view. This Court is without jurisdiction of plaintiff's 
claim for gratuitous national service life insurance 
as this suit was not brought within the time required 
by statute. . ."" | 


This appeal followed. 


STATUTES INVOLVED 


38 U.S.C., 1946 Ed., 802(d)(2) governing payment of gratuitous 
insurance reads as follows: 


"(d)(2) * * * payments hereunder shall be | 
made only to the following beneficiaries and in the 
order named -- (A) to the widow or widower of the 
insured, if living and while unremarried; * * *"' | 





38 U.S.C. 101(3) provides as follows: 


(3) The term 'widow' means (except for : 
purposes of chapter 19 of this title) a woman who 
was the wife of a veteran at the time of his death, | 
and who lived with him continuously from the date 
of marriage to the date of his death (except where 
there was a separation which was due to the mis-| 
conduct of, or procured by, the veteran without the 
fault of the wife) and who has not remarried (un- | 
less the purported remarriage is void)." 


38 U.S.C. 785 provides as follows: 

"Except in the event of suit as providedin | 
Section 784 of this title or other appropriate court 
procedure, the decision of the Administrator shall 
be final and conclusive on all questions of law or | 
fact and no other official of the United States shall 
have jurisdiction to review such decisions." 3 
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The legislation governing allowance and payment of death com- 
pensation is as follows: 


"The surviving widow, child or children, and 
dependent parent or parents of any veteran who 
died before January 1, 1957 (or after April 30, 1957, 
under the circumstances described in section 417(a) 
of this title) as the result of injury or disease in- 
curred in or aggravated by active military, naval, or 
air service, in line of duty, during a period of war, 
shall be entitled to receive compensation at the 
monthly rates specified in section 322 of this title." 


Title 38 U.S.C. 3012(c): "the effective date of a 
reduction or discontinuance of compensation, de- 
pendency and indemnity compensation, or pension -- 
* * kK * 
(2) by reason of marriage or remarriage shall 


be the day before the date of marriage or remarriage; 
* * IT 


38 U.S.C.A. 211(a) provides as follows: 


“Except as provided in Section 784, 1661, 1761 
and as to matters arising under 37 of this title, the 
decision of the Administrator on any question of law 
or fact concerning a claim for benefits or sayments 
under any law administered by the Veterans Admin- 
istration shall be final and conclusive, and no other 
official or any court of the United States shall have 
jurisdiction to review any such decision." 


STATEMENT OF POINTS 


1. The Court erred in holding that it was without power to review 
the decision of the Administrator of Veterans Affairs where the plain 
provisions of the law give appellant clear right on the undisputed facts. 


2. The Court erred in holding that appellant's claim for compen- 
sation and insurance benefits was barred by a statute of limitations 
when (a) it is a continuing right that does not lapse with time, and (b) 
there has been no lapse of any statutory right since the claim was dis- 
allowed by the Veterans Administration. 
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3. The Court erred in refusing the relief sought by appellant for 
it was the duty of the Court to order the Administrator of Veterans 
Affairs to pay the compensation and insurance which he has arbitrarily 
denied in the face of the mandate of the law on the undisputed facts. 


SUMMARY OF ARGUMENT 


Under the plain and specific terms of the statute, appellant is en- 
titled to compensation and gratuitous insurance as the unremarried 
widow of a soldier who died in action in World War I. The Administra- 
tor has not found that appellant has in fact remarried, but holds that she 
is estopped from denying remarriage because of a period of illicit co- 
habitation with a married man. There is no legal basis for such estoppel 
and the simple undenied factual situation is that appellant is an unremar- 
ried widow to whom the Administrator is required by law to pay com- 
pensation. : 


The appellee contended below, and the court held, that the court 
was without jurisdiction in respect to the order terminating compensa- 
tion because of the statute denying review to a determination of fact or 
law by the Administrator. But here there was no question of fact that 
required determination and which would thereby become incontestable 
if adverse to claimant or any legal conclusion concerning which there 
could have been opposing contentions. The facts are agreed. Appellant 
is an unremarried widow who for a period illicitly cohabited with a 
married man. The law is equally clear. Such an unremarriéd widow is 


entitled to compensation. 


Therefore, the case resolves itself into a situation where the 
Administrator is arbitrarily withholding payments that the law requires 
him to pay. He has no discretion in the matter and does not claim to 
have exercised any. He has only to perform the ministerial duty of 
making the payments. The law, certainly as recently amended, makes 
mandamus or its modern equivalent of a mandatory injunction available 
in such acase. The lower court, therefore, had both the right and the 
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duty to entertain the case and to order the Administrator to pay com- 
pensation and insurance to the appeliant. 


The Court is not asked to review a decision made under a law 
administered by the Veterans Administration, but to enjoin the Admin- 
istrator from withholding payments under a decision made by him in 
favor of the petitioner under laws administered by the Veterans Ad- 
ministration. 


ARGUMENT 
I 


THE LAW REQUIRES PAYMENT OF COMPENSATION AND 
INSURANCE UNDER THE FACTS OF THIS CASE 
The Administrator of Veterans Affairs has found that the appel- 
lant was entitled to payment of compensation and insurance as the widow 
of Angelo de Sinlao, a member of the regular U. S. Army, Philippine 
Scouts, who died or was killed in action February 18, 1942. By an 
award approved by the Administrator on September 14, 1950, appellant 
was found entitled to compensation as such widow from the date of 
Angelo de Sinlao's death pursuant to the provisions oi 38 U.S.C. 321, 
which provides, in basic part, as follows: 
"The surviving widow .. . of any veteran 

who died prior to January 1, 1957 . . . as the 

result of injury or disease incurred in or aggra- 

vated by active military . . . service, in line of 

duty during a period of war, shall be entitled to 


receive compensation at the monthly rates speci- 
fied in section 322 . . ." 


But the Administrator ordered that such benefits should be paid 
beginning February 18, 1942. He then ordered the payments terminated 
as of March 31, 1948, on the theory that appellant was estopped to deny 
remarriage after that date. The definition of "widow" in the statute, 
found at 38 U.S.C. 101(3), defines a widow as 2 woman who was the wife 
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of a veteran at the time of his death "and who has not remarried (unless 
the purported remarriage is void)." The Administrator is not permitted 
by the Act to continue payment to a widow who remarries and under the 

_ provisions of 3012 U.S.C.(c), ". . . the effective date of . . f discon- 
tinuance of compensation . . . (2) by reasonof . . . remarriage, shall 
be the day before the date of . . . remarriage." | 


But, by the same token, the clear mandate of the statute is that 
compensation payments shall be continued until such remarriage occurs. 
In short, the Administrator is required to continue compensation pay- 
ments to appellant as a widow until and unless she remarries. He cannot 
make such a finding here. The regulations of the Veterans Administra- 
tion, which have the effect of law when within the purview of! the law, 
provide that: } 

"All marriages shall be proved as valid ac- | 
cording to the law of the place where the parties | 
resided at the time of marriage, or at the time — 
and place where the parties resided when rights — 
to compensation accrued." (38 C.F.R. 1949 Ed. | 
Sec. 8.53, Sec. 3.49; U. S. v. Snyder, 177 F(2) 44). 

The undisputed fact, as found by the Administrator, is that appel- 
lant lived in adultery for a period between 1948 and 1950. But this is 
neither the equivalent of the remarriage required by the statute before 
there can be a discontinuance of benefits, nor is it a basis in itself for 


discontinuance. Prior to June 7, 1924, "open and notorious, illicit, 


cohabitation" was a statutory basis for the termination of compensation 
to a widow. (See Section 22, Act of October 6, 1917, Public Law No. 90, 
65th Congress, repealed by the Act of June 7, 1924, Public Law No. 242, 
68th Congress.) The law was repealed on that date with the approval 

of the Veterans Administration and has since been unchanged in this 
respect. 


| 
| 
| 


3 Unless it should be terminated for some other statutory reason such as, for 
example, death or fraud, which are not claimed to be applicable here. 
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The Administrator has stated that appellant is "estopped to deny" 
remarriage by reason of her admitted illicit cohabitation. But marriage 
cannot be established by estoppel, as this Court has held in Oliver v. 
Oliver, 87 U.S. App. D.C. 334, 185 F.2d 429, Saying at 87 U.S. App. D.C., 


page 338: 


". . . estoppel cannot be set up in opposition 

to a public policy laid down by the law-making 

power . . . Marriage and divorce laws are of 

vital public concern. The state is interested in 

preserving the integrity of the marriage ties. 

Therefore, rules applicable to private contracts 

should not be permitted to thwart the public policy 

of the state established for the protection of soci- 

ety ... . So it is that courts reject estoppel as a 

means of overcoming the invalidity of a marriage 

contracted in violation of law .. ." 

Furthermore, the evidence before the Administrator conclusively 

shows that the adulterous cohabitation was with a married man so that 
under the laws of the Philippines, as well as those of this country, no 


marriage was possible. 


In the Philippines a state of marriage does not arise between two 
parties who cohabit without complying with the formalities of the law 
relating to the formation of the marriage contract. 


In Introduction to Philippine Lawby Gamboa, Sixth Edition, 1955, 
at page 118, the author says "There are two essential requirements 


respecting formalities in connection with the marriage contract. The 
first is that the person solemnizing or officiating at the marriage must 
be legally authorized to perform marriages; the second is that there 
must be a marriage license save in marriages of exceptional character. 
The absence of either of these renders the marriage void ab initio. 
Civil Code Articles 53, 80, of the Philippine Civil Code. 


In the Philippines the law does not recognize as marriage, relation- 
ships similar to those sometimes recognized in the United States as 
common law marriages. 
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In the Philippine Digest, Vol. 4, page 2991 b, Common Law Mar- 
riages, the following statement is made: | 


"32. No common law marriage has ever been 
recognized in the Philippines .. ." | 
The Secretary of Justice of the Philippines, Mr. Pedro Tuazon, 
in an opinion appearing in the Daily Mirror of December 23, 1954, held 
. . . a widow pensioner of the Philippine 
Veterans Board may not be deprived of her 
monthly allotment on grounds of immorality. 
Republic Act No. 65 covering pension grants by 
the Philippines Veterans Board enumerates 
specifically grounds upon which the privilege 
may be lost, but it does not include immorality. 
If immorality is to be considered as a ground 
for losing the privilege, amendment of the law 
by legislative action would be necessary to 
justify the deprivation." : 
In the United States the prevailing rule in workmen's compensation cases 
is that the conduct of a wife subsequent to desertion of her husband, such 
as adultery (or even invalid marriage ceremony) does not of itself defeat 
her right to compensation for the death of her husband. Travellers Ins. 
Co. v. Norton, Dep. Com., 34 F. Supp. 740 (Pa. 1940); Associated 
Operating Co. v. Lowe, 52 F. Supp. 550, aff. 138 F.2d 916 (C,A. 2, 1943); 
Moon Dry Dock Co. v. Pilsbury, Dep. Com., 169 F.2d 988 (C.A. 9, 1948); 


Gillian v. Southern Ry. Co., 108 S.C. 195, 93 S.E. 865; Layman-Colloway 
Coal Co. v. Martin, 209 Ky. 690, 273 S.W. 496 (1925); Sims v. American 


Mutual Liability Ins. Co., 59 Ga. App. 170, 200 S.E. 164 (1938); Williams 
v. American Mutual Liability Ins. Co., 72 Ga. App. 205, 33 S.E. 2d 451 
(1945); Ritchie v. Katy Coal Co., 313 Ky. 310, 231 S.W. 57 (1951); 
Lumbermans Mutual Cas. Co. v. Reed, 84 Ga. App. 541, 166 S.E. 360 
(1951). i 


Insofar as death compensation and insurance are concerned, 
therefore, the Administrator of Veterans Affairs has deprived plaintiff 
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of her rights as widow, in contravention of the laws which provide that 
she shall receive these benefits until she has remarried, because of a 
moral situation in which he found her but which in the Philippines could 
never amount to marriage for two reasons: (1) the paramour was in- 
eligible for marriage, being already married, and (2) illicit cohabitation 
in the Philippines, even though open and notorious, would never under 
Philippine law amount to a marriage. 


Of course, the Administrator did not actually find that appellant 
hadi remarried, nor could he have done so in the circumstances, for 
under the statute he was required to make this determination of the 
validity of any marriage on which he relied to justify termination of 
compensation " . . . according to the law of the place where the parties 
resided at the time of the marriage." (38 C.F.R. 1949 Ed. § 8.53, 8 3.49) 
As this Court said in U. S. v. Snyder, 85 U.S. App. D.C. 198, 177 F.2d 44, 
in interpreting this Act at page 201: 

"It is our conclusions that the meaning of the 
word 'widow', as it appears in the Act, is to be 
determined according to the provisions of the regu- 
lation. When the question involves the validity of a 
marriage, that validity is to be proven, for this pur- 
pose, by the law of the place where the parties re- 
sided at the time of the marriage or at the time the 
claim accrued." 

Obviously under the laws of the Philippines, no marriage was 
possible, the principle of estoppel to validate a marriage was not recog- 
nized, and no marriage could in fact have occurred. 


ba 


THE STATUTE DOES NOT DENY JUDICIAL REVIEW IN THE 
CIRCUMSTANCES OF THIS CASE. 


The statute applicable to review of actions by the Administrator 


of Veterans Affairs presently provides that, with certain exceptions not 
claimed to be pertinent here: 
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" | | the decision of the Administrator on any 
question of law or fact concerning a claim for bene- 
fits or payments under any law administered by the 
Veterans Administration shall be final and concl =| 
sive, and no other official or any court of the United 
States shall have jurisdiction to review any such 
decision." (38 U.S.C. 211(a)) 

But here the Administrator has made no decision on either a 
question of law or fact, for there are here no questions to be decided. 
The only conceivable questions were whether appellant was the widow 
of a veteran, and the Administrator has decided that she was; and 
whether appellant has since actually remarried, and he has not decided 
that she has. It might be reasonably argued that if either question had 
been decided adversely, appellant would have no right to be here since 
the Court could not review such decisions. But where the Administrator 
has decided questions in a way that results in a plain duty under the law 
to make payments and yet refuses to do so, then his action is arbitrary 
and mandamus lies to compel his performance of a ministerial duty. 


This has long been held to be the case. As early as Silberschein v. 
U. S., 266 U. S. 221 (1924), the Supreme Court indicated that the courts 
would have power to review a claim for compensation despite the finality 
provision of the law if "the decision is whoily unsupported by the evi- 
dence, or is wholly dependent upon a question of law, or is seen to be 
clearly arbitrary or capricious.” (p. 225) ! 


In Dismuke v. U. S. 297 U. S. 167, involving a statute which the 
government contended was as restrictive of review as the one affecting 
decisions of the Veterans Administrator, the Court laid down the prin- 
ciples on which review would be entertained, saying at page 172: 


" . . But, in the absence of compelling lan- | 
guage, resort to the courts to assert a right which 
the statute creates will be deemed to be curtailed 
only so far as authority to decide is given to the . 
administrative officer. If the statutory benefit is 
to be allowed only in his discretion, the courts | 
will not substitute their discretion for his... | 





12 


if he is authorized to determine questions of fact 
his decision must be accepted unless he exceeds 
his authority by making a determination which is 
arbitrary or capricious or unsupported by evi- 
dence, . . . or by failing to follow a procedure 
which satisfies elementary standards of fairness 
and reasonableness essential to the due conduct 
of the proceeding which Congress has authorized. 
. - - But the power of the administrative officer 
will not, in the absence of a plain command, be 
deemed to extend to the denial of a right which 
the statute creates, and to which the claimant, 
upon facts found or admitted by the administra- 
tive officer, is entitled ... 


"The Commissioner is required by 8 13, 
‘upon receipt of satisfactory evidence’ of: the 
character specified 'to adjudicate the claim.’ 
This does not authorize denial of a claim if the 
undisputed facts establish its validity as a matter of 
law, or preclude the courts from ascertaining 
whether the conceded facts do so establish it . . ." 


This Court, also, long ago recognized the jurisdiction of the courts 
to review by mandamus arbitrary decisions of the Administrator. In 
Hines v. Welch, 57 App. D.C. 371, 23 F.2d 979 (1928), at 57 App. D.C. 
374, this Court said: 


‘It is true that, even if discretion be vested 
in an executive or administrative official, he may 
not exercise such power in an arbitrary manner. 
His actions must be justified by the law. If he 
acts beyond or outside of the law, or fails or 
refuses to comply with the plain provisions there- 
of, his acts become arbitrary, and mandamus will 
issue to correct them. . ." 


The present case is like Hines v. U. S., 59 App. D.C. 267, 39 F.2d 
517, where this Court held mandamus available to compel the Admin- 
istrator to pay where ". . . having found every fact necessary to entitle 
this retired officer to the retired pay provided for by Congress, actual 
payment is withheld by a subordinate", and U. S. v. Hines, 70 App. D.C. 
36, 103 F.2d 737, where this Court stated the principle at 70 App. D.C. 
45 as follows: 
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rmed by mandam 

are clear and permit of 
no construction. Therefore, there remains nothing 
but a clear- ined and positive dut 


It is of some Significance that when the Silberschein and Hines v. 
Welch cases were decided by this Court and the Supreme Court, the non- 
reviewability section did not contain the language "by mandamus or 
otherwise.” This language was added in 1933, apparently to avoid the 
effect of the language in Welch and Silberschein and to prevent review 
even where mandamus would otherwise be i 
48 Stat. 11), 


-56, 71 Stat. 
of review is, 

933 amend- 

applicable. 


More recently, the courts, including the Supreme Court and this 
Court, have given further support to the doctrine that purely arbitrary 
actions by administrators contrary to the plain mandate of Congress 
may not be unjustly perpetuated on a theory of non-reviewability even 
when provided in the Statute. For example, in Harmon y. Brucker, 355 
U. S. 579, the Supreme Court reversed this Court in a per curiam 
Opinion and reviewed a decision of the Secretary of the Army where he 
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acted pursuant to a statute providing that "findings [of an Army Review 
Board] be final subject only to review by the Secretary of the Army." 
The Court said at pages 581-582: 


". . - Generally, judicial relief is available 
to one who has been injured by an act of a govern- 
ment official which is in excess of his express or 
implied powers. . . The District Court had not 
only jurisdiction to determine its jurisdiction but 
also power to construe the statutes involved to 
determine whether the respondent did exceed his 
powers. If he did so, his actions would not con- 
stitute exercise of his administrative discretion, 
and, in such circumstances as those before us, 
judicial relief from this illegality would be avail- 
able. Moreover, the claims presented in these 
cases may be entertained by the District Court 
because petitioners have alleged judicially cogni- 
Zable injuries .. ." 


In Wellman v. Whittier, __ U.S. App. D.C. _, 259 F.2d 163 
(decided June 19, 1958), this Court said in an appeal from a decision of 


the Administrator of Veterans Affairs concerning another section of the 
Act: 


"While 38 U.S.C. 8 728 authorizes a deter- 
mination by the Administrator upon evidence 
Satisfactory to him, his ruling . . . is not simply 
discretionary with him. If it depends upon an 
erroneous interpretation of the law, it may be 
subject to review by the Courts . . . if the Ad- 
ministrator has exceeded his authority in the 
determination he makes, his ruling becomes 
arbitrary or capricious in the legal sense. He 
may not deny a right which the statute creates, 
except for validly and legally sufficient grounds. 
That his ruling here transcended his authority 
seems clear. 


"The Administrator would have us say, not- 
withstanding, that judicial relief is not available 
even if he has acted in excess of his expressed 
or implied powers. Not so." 
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It is true that the Court went on to hold that neither section of the 
statute precluding judicial review was expressly applicable to the partic- 
ular section under which the Administrator purported to act, but there 
was nevertheless reliance on the general principle that he may not 
insulate his action, if plainly arbitrary, against any means of judicial 
correction. Furthermore, the Court distinguished between reviewability 
of claims denied by the Administrator and the termination of adjudicated 
rights, holding that the finality section did not apply to them. The present 
case is certainly in the latter category, for the Administrator formally 
determined that appellant was entitled to compensation and insurance for 
a period from 1942 to 1948. On his own initiative, the Administrator then 
determined that appellant's payments should be terminated. It is this 
action which appellant asserts is arbitrary and it is this action that she 
seeks to have judicially reviewed. 2 | 


| 
| 


iil 


i 


NOT SUIT AGAINST UNITED STATES ! 


This should not be viewed as a suit against the United States nor 
one designed to fix the Government's liability. The United States has 
through laws enacted by Congress fixed its own liability in this case. It 
has agreed to pay gratuitous insurance to the widow of Angelo de Sinlao, 
and compensation as well, as long as she remains his widow. The 
statute is replete with details as to the liability of the United States in 
this situation. | 


A suit for specific relief against a public officer is not a suit 
against the sovereign where the suit is directed against the actions of 
the officer which are beyond the statutory limitations of his powers. 
Thus the United States Supreme Court says in Larsen v. Domestic and 


Foreign Commerce Corporation, 336 U. S. 682, 691: | 


| 


2 


See also in support of the right of review Siegel v. U. S., (D. C.E.D.N.¥.) 
87 F. Supp. 555, and Hospoder v. U. S. (C.A. 3) 209 F.2d 427. 


| 
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; - Where the officer's powers are limited 

by sae his actions beyond those limitations are 

considered individual and not sovereign actions. 

The officer is not doing the business which the 

sovereign has empowered him to do or he is doing 

it in a way which the sovereign has forbidden. His 

actions are ultra vires his authority and therefore 

may be made the object of specific relief." 
Appropriations are made by Congress yearly to pay widows of soldiers 
who died in battle as long as they remain widows. There is no discretion 
left in the Administrator to determine the Government's liability in these 
cases. His only duty is to find whether the claimant is or is not the legal 
widow of the soldier. 38 U.S.C. 211 was enacted for the purpose of mak- 
ing the Administrator's decision final when made within the authority of 
the law and upon the exercise of a proper discretion. The Administrator 
is responsible for the proper execution and administration of all laws 
relating to veterans' benefits and he is authorized to make only such 
rules and regulations to carry out such laws as are consistent therewith. 
38 U.S.C. 210(c). He has authority and a duty to review a claim and 
adjudicate it correctly under the law at any time and all times. (38 
U.S.C. 3004 and its predecessors in this system of legislation.) The 
statute of limitations does not at all affect the duty of the Administrator 
to review, correctly adjudicate and to pay claims for gratuitous benefits 
of all kinds. Whether the statute of limitations has run on a suit on a 
contract of insurance is not material to the question wherein mandatory 
injunction is available as a remedy. U.S. Board of Tax Appeals ex rel. 
McCandless, 58 App. D.C. 222, 25 F.2d 1000, cited with approval in note 
to Morgan v. Hines, 72 App. D.C..331. 
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CONCLUSION | 
The Administrator of Veterans Affairs has failed and refused to 

continue insurance and death compensation benefits to the appellant, 
the unremarried widow of a veteran, despite the clear statutory mandate 
to make such payments. The District Court, under such circumstances, 
has power and duty to compel by mandamus the performance of this 
ministerial duty and this Court should so determine. : 


Respectfully submitted, 


MARY M. CONNELLY 


Union Trust Building 
Washington, D. C. 


ROSS O'DONOGHUE 


Union Trust Building 
Washington, D. C. 


Attorneys for Appella 
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SUPPLEMENT 


VETERANS ADMINISTRATION 
NOTICE OF SETTLEMENT 


NATIONAL SERVICE LIFE INSURANCE 
Gliceria Ramos Vda. de Sinlao Date SEP 14 1950 
muita tet oe NAME SINLAO, Angelo 
XC- 6 137 742 

You are hereby notified that, as a beneficiary of insurance in the 
amount of $4,000 granted to Angelo Sinlao 
by the United States under the National Service Life Insurance Act of 
October 8, 1940, as amended, you are entitled to monthly payments of 
$22.04 beginning February 18, 1942, to and including March 
18, 1948 (74 monthly installments). : 
The initial payment under this settlement will be dispatched | to you at 
the earliest possible date. If you should change your address, this 
office must be notified immediately. Your entitlement to this insurance 
ceased upon your remarriage. | 
All future communications with reference to this case must bear the File 
Number XC- 6 137 742 and 18-An-27 090. i 


Very truly yours, 


R. J. HINTON 

Director 

Dependents and Beneficiaries 
Claims Service 


FL 8-26 
Oct. 1946 | 
(Replaces Form 9-1579) | 


MMB/Iph THROUGH MANILA, PHILLIPPINES SUB OFFICE 


GPO W FSO 21-255-V-29 
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VETERANS BENEFITS OFFICE 
VETERANS ADMINISTRATION 
MUNITIONS BUILDING 
WASHINGTON 25, D. C. 


APR 22 1955 
YOUR FILE REFERENCE: 


IN REPLY REFER TO: 3072-8BB 
XC-6 137 742 
SINLAO, Angelo 


Mrs. Gliceria Ramos Vda de Sinlao 
2701 Int. 1 Molave 

Tondo, Manila 

Phillippines 


Dear Mrs. Sinlao: 


Reference is made to your letter dated March 22, 1955 requesting 
that death benefits be restored to you in the case of the above named 
veteran. 


Attention is invited to the paragraphs checked below: 


1. This matter is receiving our attention, Further action 
awaits evidence which is being obtained by this office. 


You will be further advised at the earliest possible date. 
The enclosed copy of correspondence is self-explanatory. 


The enclosed evidence is no longer required and is returned 
to you. 


The enclosed form(s) should be 
executed and returned promptly to this office in order that 
further action may be taken in the matter. 


You are informed that the fact that you are no longer living 
with Adriano Sinlao does not warrant a change in the deter- 
mination that you may no longer be recognized as the un- 
remarried widow of the veteran and, therefore, have no title 
to death compensation and gratuitous National Service Life 
Insurance. 


Very truly yours, 
CC: MANAGER, MANILA, PHIL. 
E. H. CALLAHAN, Chief 
ps | Dependents Claims Division 
FL 8-96 
May 1948 


An inquiry by or concerning an ex-service man or woman should, if 
possible, give veteran's name and file number, whether C, XC, K, N, V 
H, RH, RS, or loan number. If such number is unknown, service or 
serial number should be given: 


? 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON 1, D.C. 


GLICERIA RAMOS VDA DE SINLAO 
No. 111 Zemora Street 
Dugupan City, Philippines, 


Plaintiff | 
vs. Civil Action No. 1340-57 
UNITED STATES OF AMERICA, | 


Complaint 


Order appointing Mary M. Connelly as attorney for plaintiff, 
Matthews, J. | 


Motion of defendant to dismiss or in the alternative for sum- 
mary judgment. | 


Order denying motion to dismiss and authorizing plaintiff to 
amend complaint, Holtzoff, J. 


Amended complaint, adding Harvey V. Higley, Administrator 
of Veterans Affairs, Party Defendant. 


Motion of plaintiff to substitute party defendant (consent) 


Order substituting Sumner G. Whittier, Administrator of 
Veterans Affairs, in place of Harvey V. Higley as defendant, 
Letts, J. 


Motion of defendant to dismiss or for summary judgment 
Motion of defendant to dismiss 


Motion of plaintiff for declaratory judgment and mandatory 
injunction 


Memorandum granting defendant's motions to pe ee and 
denying plaintiff's motion for declaratory jodgment and manda- 
tory injunction, Curran, J. 


Order dismissing cause with prejudice, Curran, 5 . 


Notice of Appeal 





[Filed June 4, 1957] 


COMPLAINT 

Comes now the Plaintiff in the above entitled cause and to this 
Honorable Court respectfully states: 

I 

That Plaintiff is a Filipino citizen, 41 years of age, widow, re- 
siding and with postal address at No. 111 Zamora Street, Dugupan City, 
Philippines, and the lawful and unremarried widow of the late veteran, 
ANGELO SINLAO, a member of the regular Philippine Scouts, United 
States Army who died or was killed in action on or about February 18, 
1942; 

I 

That the defendant is the government of the United States of 

America; 
an : 

That Plaintiff after receiving an official notification of the death 
of the veteran husband, ANGELO SINLAO, from the Department of the 
Army, filed claims for gratuitous National Service Life Insurance and 
death compensation benefits with the U.S. Veterans Administration, 
Manila Regional Office; that Plaintiff's claims for gratuitous insurance 
and death compensation were approved by the Defendant through the U. S. 
Veterans Administration and that an award of gratuitous insurance and 
death compensation benefits has been granted to the Plaintiff but were 
terminated on March 31,1948, on the ground that Plaintiff was allegedly 
remarried to one ADRIANO SINLAO, before March 31, 1948; 

IV 

That Plaintiff wish to inform to this Honorable Court that she did 
never remarry to one Adriano Sinlao nor that Plaintiff is living with him 
allegedly as man and wife; however, Plaintiff admits to have been dis- 
graced and had given birth to a child namely, Leopoldo; Plaintiff had ad- 
mitted and declared before the Field Examiner of the U.S. Veterans 
Administration in 1949; 
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V : 

That in spite of repeated requests or demands from the Defendant 
for the resumption of her monthly awards of gratuitous insurance and 
death compensation, the Defendant through the U.S. Veterans Adminis- 
tration continuous to refuse payment on the prejudice of the Plaintiff; 
that the amount sued upon consists of the remaining unpaid monthly in- 
stallments of the $4, 000. 00 gratuitous insurance and the resumption of 
her monthly award of death compensation the amount of which, is known 
by the Defendant through the U.S. Veterans Administration; | 

vi 

That there is no adequate remedy for the recovery of the claim 
sought for other than to take this action to this Honorable Court for 
judgment; | 

WHEREFORE, Plaintiff prays to this Honorable Court to (1) com- 
pel Defendant through the U.S. Veterans Administration to resume pay- 
ment of her monthly award of gratuitous National Service Life Insurance 
and to (2) declare plaintiff as the unremarried widow of deceased veteran, 
Angelo Sinlao, so that Plaintiff's claim for death compensation be re- 
sumed and for other reliefs and for costs of suit be paid by the Defendant 
with a concluding prayer that this Honorable Court will please appoint 
legal Counsel to assist Plaintiff for the prosecution of the case pro- 
vided, however, that the Lawyer's fee shall be deducted from the claim 
if successful. : 

May 16, 1957, No. 111 Zamora Street, Dagupan City, Philippines 


/s/ Gliceria Ramos Vda De Sinlao 
Plaintiff 





ANNEX "A" 


JOINT AFFIDAVIT | 

We, LAWRIANO LADISLAO, Filipino, 29 years of age, married, 

residing and with postal address at Binmaley, Pangasinan, GERVACOP 
CAGAOAAN, Filipino, 50 years of age, married, residing and with 
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postal address at Binmaley, Pangasinan, PEDRO GUTIERRES, 
Filipino, 26 years of age, married, residing and with postal address 
at Binmaley, Pangasinan, FELIPE DE LOS SANTOS, Filipino, 24 years 
of age, single, residing and with postal address at Binmaley, Pangasinan, 
VICENTE BELTRAN, Filipino, 57 years of age, married, residing and 
with postal address at Binmaley, Pangasinan, and MARCOS SIBAYAN, 
Filipino, 59 years of age, a native of Binmaley, Pangasinan, and pre- 
sently residing at Dagupan City, Philippines, after having been duly 
Sworn to in accordance with law, we hereby declare and state the follow- 
ing facts, to wit: 

That we know personally the spouses Angelo Sinlao (deceased) and 
Gliceria Ramos now Gliceria Ramos vda de Sinlao, of Binmaley, 
Pangasinan, Philippines; that we know of the fact that the widow, Mrs. 
Gliceria Ramos vda de Sinlao, has not yet remarried and has not lived 
legally or illegally with any man since the death of the veteran, Angelo 
Sinlao. 

That we know also of the fact that the widow, Mrs. Gliceria Ramos 
vda de Sinlao has been disgraced by one Adriano Sinlao, and had given 
birth to a child. 

That the widow, Mrs. Gliceria Ramos vda de Sinlao, did not live 
nor stay with Adriano Sinlao, allegedly as man and wife. 

That we have full and personal knowledge of the widow's marital 
status on the ground that we are town-mates and have known the widow 
for 20 years and have a very good observation to know that the widow, 
Mrs. Gliceria Ramos vda de Sinlao, has been disgraced by Adriano 
Sinlao, but the fact that she did not live nor stay with him as man and 
wife contrary to report of the widow's detractor or detractors, that she 
is allegedly remarried to Adriano Sinlao; and 

That we are executing this affidavit honestly, freely and volun- 
tarily without any promise of reward nor compensation other than to re- 
cite the true facts surrounding the marital status of the widow, Mrs. 
Gliceria Ramos vda de Sinlao, and we are willing to appear and testify 


before any court, commission, board, and/or to any governmental 
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authority regarding the truth of the above statements, and knowing fully 
the penalty provided by law in declaring false statements to a material 
fact. ! 
In witness whereof, we have hereunto set our signatures this 18th 


day of May, 1957, at Binmaley, Pangasinan, Philippines. : 
[Signatures and Jurat dated 18 May, 1957] ! 


[Filed August 2, 1957] ! 
MOTION TO DISMISS OR IN THE ALTERNATIVE 
FOR SUMMARY JUDGMENT 

Comes now the defendant, the United States of eee by its 
counsel, md moves the court to dismiss this action with prejudice or 
enter judgment for the defendant on the following grounds: 

I : 

The court is without jurisdiction to consider the plaintiff's ciaim 
for death compensation benefits as the United States has not consented 
to be sued for death compensation benefits. : 

I 

The court does not have jurisdiction to entertain plaintiff's claim 
for insurance benefits because suit has not been brought within the time 
required by 38 U.S.C. 445 and 817. 

In support of this motion the defendant attaches hereti an affi- 
davit of Peter C. Charuhas, Attorney, Department of J ustice, and makes 
the same a part of this motion the same as if fully stated herein. 

Wherefore, this defendant prays that the suit be dismissed with 
prejudice or, in the alternative, that the court enter judgment in favor 
of the United States. | 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Peter C. Charuhas, Attorney 
Attorneys for Defendant, the Department of Justice 
United States of America 7 





[Filed August 2, 1957] 
_AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS 

Personally appeared before me, the undersigned authority for 
administering oaths, Peter C. Charuhas, Attorney, Department of 
Justice, who being duly sworn, deposes and says: 

I am an attorney in the Veterans Affairs Section of the Civil 
Division, Department of Justice, and, in such capacity, I have in my 
custody the file of the Veterans Administration pertaining to the de- 
ceased insured, Angelo Sinlao (XC 6 137 742); that I have reviewed and 
examined the said file and find that it discloses the following facts: 

1. That Angelo Sinlao, hereinafter referred to as the insured 
entered on duty with the Armed Forces of the United States in the 
Philippines Islands on November 12, 1940; that he was ina beleaguered 
status from December 8, 1941 to February 18,1942, and died on the 
latter date. 

2. That while a member of the Armed Forces of the United States, 
he was issued a $1, 000 policy of National Service Life Insurance under 
Certificate N 1 846 658, under which the plaintiff and his two children 
were named beneficiaries; that payments are currently being made under 
this contract and it is in no wise involved in this litigation; that there is 
nothing in the file of the Veterans Administration to indicate that the in- 
sured ever applied for or was granted additional sums of contract 
National Service Life Insurance, but by virtue of his service he is 
deemed to have been granted $4, 000 gratuitous National Service Life In- 
surance under the provisions of 38 U.S.C. 802(d)(3)(B). 

3. That the plaintiff filed a claim for the death benefits of the 
$4, 000 of gratuitous National Service Life Insurance on October 25, 1946, 
and pursuant to said claim a determination was made by the Veterans 
Administration that the plaintiff as the preferred beneficiary under the 
statute was entitled to said benefits of $22.04 per month from the date 
of the insured’s death until March 18, 1948 but that no further benefits 
should be paid to plaintiff for any period subsequent to March 18, 1948 
inasmuch as plaintiff had remarried and was no longer eligible to receive 
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insurance benefits. Plaintiff was advised of the action taken by letter 
dated September 14,1950, from R. J. Hinton, Director, Dependents and 
Beneficiaries Claim Service, which letter constituted a denial of her 
claim. ! 

4. That no appeal was timely taken from the foregoing deter- 
mination by the plaintiff. | 

5. This suit was instituted on June 4, 1957. 


/s/ Peter C. Charuhas, 
Attorney, Department of Justice 
| 


[JURAT dated August 2, 1957] ! 


ee  — — — 


[Filed Oct. 30, 1957} 


ORDER DENYING MOTION TO DISMISS AND | 
AUTHORIZING PLAINTIFF TO AMEND COM- ! 
PLAINT | 


This cause coming on to be heard, on the 22nd day of October, 
1957 on motion of the defendant to dismiss, or in the alternative for 
summary judgment, it is, by the Court, on motion of plaintiff this 30th 
day of October, 1957 

ORDERED that the defendant's motion to dismiss, or in the alter- 
native for summary judgment, be denied, without prejudice to defendant 


to renew the same, and that the motion of plaintiff for permission to 
amend the complaint be and the same is hereby granted. ) 


/s/ Alexander Holtzoff 
Judge 
[Certificate of Mailing} 





[Filed November 13, 1958] 
AMENDED COMPLAINT 
Comes now the plaintiff, by her Court appointed attorney, Mary 
M. Connelly, and to this Honorable Court respectfully states: 
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1. That plaintiff is a Filipino citizen, forty-one years of age, 
widow, residing and with postal address at No. 111 Zamora Street, 
Dugupan City, Philippines, and the lawful unremarried widow of the 
late Angelo Sinlao, a member of the regular Philippine Scouts, United 
States Army, who died or was killed in action on or about February 18, 
1942. 

2. That the defendants are the Government of the United States 
and the Administrator of Veterans Affairs and that said Administrator 
is sued in his official capacity. 

3. That plaintiff after receiving official notification of the death 
of her husband, Angelo Sinlao, from the Department of the Army, filed 
claims for gratuitous National Service Life Insurance and death com- 
pensation benefits with the U.S. Veterans Administration, Manila Regional 
Office; that plaintiff's claims for gratuitous insurance and death com- 
pensation were approved by the U.S. Veterans Administration and that 
an award of gratuitous insurance and death benefits was granted to plain- 
tiff as legal widow of the veteran, but were terminated effective as of 
March 31, 1948, on the ground that plaintiff was allegedly remarried to 
one Adriano Sinlao before March 31, 1948. 

4. That plaintiff informs this Honorable Court that she did not 
remarry to said Adriano Sinlao and that she is not living with him as his 
wife. However, plaintiff admits to having been disgraced and to have 
given birth to a child, namely Leopoldo; plaintiff admitted and declared 
this before the Field Examiner of the U.S. Veterans Administration in 
1949, 

9. That copies of the opinions of the Solicitor of the U.S. Veterans 
Administration dated July 26, 1949, September 1, 1949, and August 30, 
1949, which form the basis of the Veterans Administration decision that 


plaintiff is no longer the unremarried widow of the veteran, are attached 
hereto. 


6. That in spite of repeated requests or demands from the plain- 
tiff for the resumption of her monthly awards of gratuitous life insurance 
and death compensation, the Administrator of Veterans Affairs arbitrarily 
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and capriciously continues to refuse payment to the prejudice of the 
plaintiff, thus causing her irreparable loss; that the amount sued upon 
consists of the remaining unpaid installments of the $4, 000. 00 gratuitous 
insurance and the resumption of plaintiff's monthly award of death com- 
pensation, the amount of which is known by the defendants through the 
U.S. Veterans Administration. | 

7, That there is no adequate remedy for the restoration of the 
payments described herein other than an order based on the judgment of 
this Honorable Court. | 

WHEREFORE, the premises considered, plaintiff prays that this 
Honorable Court 

(1) Declare plaintiff to be the unremarried widow of the deceased 
veteran, Angelo Sinlao, and | 

(2) Issue a peremptory order to the Administrator of Veterans 
Affairs to review the plaintiff's claim in the light of the Court's de- 
claration and to resume plaintiff's monthly awards of compensation and 


gratuitous National Service Life Insurance Company as of date of ter- 


mination, and 
(3) For such other relief as to the Court may seem just and 
proper. | 


GLYCERIA RAMOS VDA DE SINLAO 
Plaintiff 


By /s/ Mary M. Connelly 
Attorney for Plaintiff 
517 Union Trust Bldg. 
Washington 5, D. C. 
OFFICE MEMORANDUM - UNITED STATES GOVERNMENT 
[Filed Nov. 13, 1957] * SBAAF/WTH: adb 
To: Assistant Administratox for Claims Date: July 26, 1949 
The Solicitor 2BM/CWH:gs 


Subject: SINLAO, Angelo ! 
XC 6 137 742 | 


1. Your attention is invited to the memorandum of the Director, 
Dependents and Beneficiaries Claims Service, dated July 21, 1949, re- 
lating to the above named veteran and which is as follows: ! 
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"QUESTION 
"1. May Gliceria Ramos Vda. de. Sinlao be estopped to deny 
remarriage? 


“FACTS 

"2. The veteran entered service in the United States Army 

November 12, 1940, served as a Pfc., Cavalry (P.S.) and 

died in service March 31, 1946. 

"3. Claim for death compensation or pension benefits was 

filed by Gliceria Ramos Vda de. Sinlao, and an award of death 

compensation was approved in her favor on September 7, 1948, 

based thereon. As the result of information received in this 

office payments to the widow were suspended and an investi- 
gation was conducted in order to determine the claimant's 
marital status. 

"4. The report of Field Examination dated February 28, 

1949 contains the deposition of the claimant wherein she 

alleges that she has been living in a marital relationship 

with Adriano Sinlao since April 1948, although no mar- 

riage ceremony has been performed; that the parties hold 

themselves out as husband and wife and are so recognized 

in the community in which they reside; that they live in the 

manner of husband and wife and so regard each other and 

that a child was born of this union on December 26, 1948. 

"3. The depositions of Feliciano Sinlao, father of the 

veteran, Emiliano Sisson, Police Officer of Binmaley and 

Manuela Valdez, housewife, contain substantially the same 

allegations as those contained in the claimant's deposition." 

2. The claimant admits living in a marital relationship with 
Adriano Sinlao; they hold themselves forth as husband and wife and are 
So recognized generally. This statement is supported by two friends 
and the father of the veteran. Accordingly, the principles enunciated in 
the case of Herring, Will, XC 1 299 509, 24 Sol 439, are for application. 
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3. In view of the foregoing I am of the opinion that the claimant, 
Gliceria Ramos, is estopped to deny remarriage subsequent to the death 
of the veteran. ! 
/s/ Edward E. Odom 


| 
| 


OFFICE MEMORANDUM - UNITED STATES GOVERNMENT . 
[Filed Nov. 13, 1957] Date: 5eP 5 1948 

, : 8BAAF:WTH:ap 
To: Assistant Administrator for Claims 2BI/JLJ:08s 
From: The Solicitor , 


Subject: XC 6 137 742 
SINLAO, Angelo 


1. Reference is made to the memorandum from the Director, 
Dependents and Beneficiaries Claims Service relative to the above en- 
titled case reading as follows: | 

"1. Reference is made to your opinion dated July 26, 
1949 in the above-captioned case wherein it was held 
that the claimant, Gliceria Ramos Vda de Sinlao, is 


estopped to deny remarriage subsequent to the si 


of the veteran. 

"2. Inasmuch as all payments have been withheld under 
award approved September 7, 1948, in favor of the widow, 
it is requested that an opinion be rendered showing the 
date the:doctrine of estoppel applies." 

2. Gliceria Ramos testified that since April 1948 she has been co- 
habiting with Adriano Sinlao. Feliciano Sinlao, the father of the above 
deceased veteran, testified that Gliceria and her children lived in his 
home from December 1941 up to April 1948, and that on April 1, 1948 
she began cohabiting with Adriano Sinlao. Emiliano Sisson,’ a police 
officer, testified that the claimant lived with her father-in-law up to 
April 1948 when she commenced cohabiting with Adriano Sinlao. 

3. The evidence, therefore, establishes April 1, 1948 as the date 
of commencement of the claimant's cohabitation with Adriano Sinlao, and 
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she is potas to deny a remarriage subsequent to March 31, 1948. 
/s/ Edward E. Odom 


Att: 
IC file 


OFFICE MEMORANDUM - UNITED STATES GOVERNMENT 
[Filed Nov. 13, 1958] 


8BAAB/MMB:me 
Date Aug 30 1950 


To: Assistant Administra tor for Claims 2BQ/EG:alb 
From: The Solicitor 
Subject: XC 6137 742 
SINLAO, Angelo 
1. This has reference to the memorandum of April 21,1950, from 
the Director, Dependents and Beneficiaries Claims Service, wherein it 
is stated: 
"QUESTION 
"1. May Gliceria Ramos Vda de Sinlao be estopped to deny re- 
marriage prior to April 1, 1948? 
"FACTS 
"2. In the Solicitor's opinions dated July 26, 1949 and September 
1, 1949 in the above captioned case it was held that Gliceria Ramos 
Vda de Sinlao, the claimant, is estopped to deny a remarriage 
subsequent to March 31, 1948. 
"3. An additional report of field investigation dated January 25, 
1950 contains depositions to the effect that Gliceria Ramos Vda de 
Siniao lived with Feliciano Sinlao and his wife Luisa Manaoat 
parents of the deceased veteran, during the whole period of 
Japanese occupation but when the American forces arrived in 
1945 Gliceria went to Manila, leaving her three children with her 
father and mother in law; that when Gliceria returned the next 
year she brought with her a baby girl whose father she refused 
to name, and that the child is now under the care and custody of 
Juanita Sinlao and her husband, Demingo de Guzman. 
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"4, Gliceria Vda de Sinlao stated in her deposition on August 25, 

1949 that she was not legally remarried but had an affair with 

Adrian O. Sinlao and that as a result of the relationship a baby boy 

Leopoldo, was born on December 26, 1948. On August 29, 1949 

Gliceria denied that she had a baby girl, while ina deposition on 

January 12,1950 she admitted that she had a baby girl whose 

father was an American soldier and that the child lived with 

Juanita Sinlao de Guzman. Juana Sinlao stated in her deposition 

that she was a sister of the veteran; that during the American 

liberation her sister in law, Gliceria Ramos Vda de Sinlao, left 
her three children with their grandparents and found a job as 
waitress; that about March, 1945 she disappeared; that the next 
time the affiant saw Gliceria was in October, 1946 at which time 
she had a white baby girl, born December 28, 1945; that the father 
was 'Helman’; that Gliceria gave "the baby to Juanita Sinlao de 

Guzman, who named the baby 'de Guzman" because 'Helman’, the 

Mexican, had left for the United States. The baptismal record 

shows name of child baptized Maria Yolanda de Guzman; date of 

birth December 26, 1946; name of father Gregerio de Guzman; 

name of mother Juana Sinlao; and date of baptism February 16, 

1947. | 

"5S. Depositions of Louisa Manaoat, mother of the veteran, 

Emiliano C.Sison, friend, Manuela Valdez, neighbor, and 

Librata Bonifacio, friend, contain substantially the same alle- 

gations as those contained in the depositions mentioned in the 

foregoing. " : 

2. The evidence is insufficient to establish that the claimant lived 
in a marital relationship with any man prior to April 1, 1948. There is 
evidence that the claimant gave birth to a child on December 28, 1945. 

It is apparent that whatever relationship existed in 1945 and 1946 between 
claimant and any man, it was illicit and without such claim or represen- 
tation as to establish the reputation of marriage. Therefore the precedent 
established in the case of Will Herring, XC 1 299 509, 24 Sol. 439 is not 
for application prior to April 1, 1948. /s/ EdwardiE, Odom 


Att: Solicitor 
XC- file | 
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IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


[Filed January 31, 1958 ] 
GLYCERIA RAMOS VDA DE SINLAO 
Plaintiff 
¥. Civil Action No. 1340-57 


UNITED STATES OF AMERICA and 
HARVEY V. HIGLEY, Administrator 
of Veterans Affairs 


Defendants 
MOTION TO SUBSTITUTE PARTY DEFENDANT 
GLYCERIA RAMOS VDA DE SINLAO, by Mary M. Connelly, her 
counsel, suggests to the Court that Harvey V. Higley has resigned as 
Administrator of Veterans Affairs, and that Sumner G. Whittier was 
duly nominated and confirmed as Administrator in place of Harvey V. 


eee Nee ee ee See ee ee See ee” 


Higley on January 24,1958, and is now lawfully acting as such. 

Accordingly, said GLYCERIA RAMOS VDA DE SINLAO moves 
the Court to substitute Sumner G. Whittier as defendant and Adminis- 
trator of Veterans Affairs herein in the place and stead of Harvey V. 
Higley in accordance with Rule 25 (d) of the Federal Rules of Civil 
Procedure, for the reason that there is a substantial need of maintain- 
ing and continuing this cause in that this action affects the present and 
future discharge of the duties of Sumner G. Whittier as such successor 
Administrator and has an important bearing on matters of administration 
and enforcement of the laws relating to ex-members of the armed 
forces of the United States and their dependents. 


/s/ Mary M. Connelly 
Attorney for Plaintiff 
* * *x 


No Objection: 


/s/ Peter C. Charuhas 
Attorney, 
Department of Justice 
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[Filed January 31, 1958] 
ORDER SUBSTITUTING PARTY DEFENDANT | 
Upon consideration of the motion filed herein to substitute Sumner 
G. Whittier as party defendant instead of Harvey V. Higley, and it 
appearing to the Court that there is substantial need of continuing and 
maintaining this cause, it is, by the Court, this 31st day of January, 
1958, ! 
ORDERED that Sumner G. Whittier, Administrator of Veterans 
Affairs, be and he is hereby substituted as party defendant " the place 
and stead of Harvey V. Higley. | 
/s/ F. Dickinson Letts 
Judge | 


ee i 
[Filed February 12, 1958] i 
MOTION TO DISMISS OR IN THE ALTERNATIVE 

FOR SUMMARY JUDGMENT 


CO FOR SUMMARY JUDGMENE 


Comes now the defendant, the United States of America, by its 


undersigned counsel, and moves the court to dismiss this action, or, in 
the alternative, to enter judgment for the defendant, upon the following 
grounds: ! 


1. The complaint fails to state a claim against the defendant upon 
which relief can be granted. ! 

2. (a) The court is without jurisdiction to consider and pass 
upon the plaintiff's claim for death compensation benefits, inasmuch as 
the United States has not consented to be sued for such gratuitous bene- 
fits, (b) the court is likewise without jurisdiction to consider and pass 
upon the plaintiff's claim for further gratuitous insurance benefits, in 
the absence of an affirmative showing that the suit is within the consent 
of the sovereign to be sued in such cases. (38 U.S.C. 445, 817). 

In support of this motion the defendant incorporates the affidavit 
of Peter C. Charuhas, attorney, Department of Justice, which was filed 
in connection with the motion of the United States to dismiss the plain- 
tiff's original action, on August 2, 1957, as fully as if stated herein. 
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Wherefore, this defendant prays that the suit be dismissed with 
prejudice, or, in the alternative, that the court enter judgment in favor 
of the United States. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ Peter C. Charuhas, Attorney 
Department of Justice 


Attorneys for Defendant, 
United States of America 


1958 
[ Filed April 14, a STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GLICERIA RAMOS VDA. DE SINLAO 
Plaintiff 


eae Civil Action No. 1340-57 
UNITED STATES OF AMERICA and 


SUMNER G. WHITTIER, Administrator 
of Veterans Affairs . 


Defendants 


MOTION TO DISMISS AS TO THE ADMINISTRATOR OF 
VETERANS AFFAIRS 

Comes now the defendant, Sumner G. Whittier, Administrator of 
Veterans Affairs, by his undersigned counsel, and moves the Court to 
dismiss this action upon the following grounds: 

1. The amended complaint fails to state a claim against this 
defendant upon which relief can be granted. 

2. The Court is without jurisdiction to order this defendant to 
resume the payment to the plaintiff of gratuitous compensation or pension 
benefits on account of the death of Angelo Sinlao. 

3. Mandamus will not lie against this defendant to compel him to 
pay to the plaintiff the gratuitous insurance benefits sought in the amen- 
ded complaint. 





17 
In support of this motion, this defendant incorporates the affidavit 
of Peter C. Charuhas, attorney, Department of Justice, which was filed 
in connection with the motion of the United States to dismiss the plain- 
tiff's original action, on August 2, 1957, as fully as if stated herein. 
WHEREFORE this defendant prays that the plaintiffs amended 
complaint be dismissed with prejudice. ! 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, 


ee | 
PrincipalAsst. U. S. Attorney 


/s/ Peter C. Charuhas, 
Attorney, Department of Justice 


Attorneys for Defendants 
: 


| 


[Filed June 5, 1958] 


MOTION FOR DECLARATORY JUDGMENT AND 
MANDATORY INJUNCTION 


| 
| 


The plaintiff, Glyceria Ramos Vda de Sinlao, moves the Court 
for a declaratory judgment that she is the legal widow of Angelo de 
Sinlao and a mandatory injunction against Sumner G., Whittier, Adminis- 
trator of Veterans Affairs, enjoining him from withholding the benefits 
of death compensation and gratuitous National Service Life Insurance 
for period beginning April 1, 1948, and continuing during her, ‘widow- 
hood. In support of this memorandum, plaintiff incorporates ‘by refer- 
ence the affidavits filed with her petition in this action and resnients that 
the same be read and considered as part hereof. ) 

/s/ Mary M. Connelly 


[Certificate of Service] Attorney for Piaintiff 


: 
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[Filed November 6, 1958] 
MEMORANDUM 

The decision of the Administrator of Veterans Affairs respecting 
death compensation benefits is final and conclusive and not subject to 
judicial review. This Court is without jurisdiction of plaintiff's claim 
for gratuitous national service life insurance as this suit was not brought 
within the time required by statute. Defendants’ motions: to dismiss are 
granted and plaintiff's motion for declaratory judgment and mandatory 
injunction is denied. Counsel for the defendant will prepare the appro- 
priate order. 

/s/ Edward M. Curran 
Judge 
PSI ere ca tat en er Oa Rr cae ee Oy ee 


[Filed November 14, 1958] 
ORDER 
This case having come on for hearing before the court upon the 


defendants’ motion to dismiss or in the alternative for summary judg- 
ment, and the court having heard the arguments of counsel and being 
fully advised in the premises entered its memorandum opinion on 
November 6, 1958, granting the defendants’ motion to dismiss. 
it is therefore by the court this 13th day of November, 1958, 
ORDERED that this cause be and the same is hereby dismissed 
with prejudice. 


/s/ Edward M. Curran 
United States District Judge 


{Filed January 13, 1959] 
NOTICE OF APPEAL 
Notice is hereby given this 13th day of January, 1959, that Gliceria 
Ramos vda de Sinlao hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 13th day of November, 1958, in favor of defendants against said plain- 
tiff, Gliceria Ramos de Sinlao. 


/s/ Mary M. Connelly 
Attorney for Plaintiff. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,970 


GLICERIA RAMOS VDA DE SINLAO, 


UNITED STATES OF AMERICA 
and 
SUMNER G. WHITTIER, 
Administrator of Veterans Affairs, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Tke original complaint prepared in the Philippine Islands and filed 
by the plaintiff, Gliceria Ramos vda de Sinlao, stated the case simply 
as that of the widow of a man killed in action in the military service of 
the United States whose right to death compensation and gratuitous insur- 
ance was favorably adjudicated in 1949 by the Veterans Administration 
and who was paid for the period from date of death in 1942 to March 31, 
1948, when payment of both benefits was stopped on the ground, as she 
put it, that she had “allegedly remarried” on March 31, 1948, although 


| 
| 
| 
| 
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She had not remarried. The complaint stated that there was no adequate 
remedy for plaintiff other than to take the case to the United States Dis- 
trict Court for judgment, and prayed that the Court compel defendant, 
through the Veterans Administration, to resume payment of her death 
compensation and gratuitous life insurance and to declare her as the un- 
remarried widow of the deceased veteran so that her death compensation 
payments would be resumed. The United States moved for dismissal 
on the ground that in so far as it related to compensation the Court had 
no jurisdiction because the United States had not consented to the suit 
and that insofar as the insurance was concerned the six-year period of 
limitations had expired. The form of plaintiff's complaint was subse- 
quently amended with permission of the Court to clarify the statement of 
the case further to show it was not a suit against the United States within 
the meaning of the line of cases cited by the appellees" points and author- 
ities, but one against the Administrator of Veterans Affairs asking for 
mandatory injunction. The Court below was apparently unimpressed 

by the statement of the case as one involving mandatory injunction and 
dismissed it, simply stating it to be outside the purview of the Court's 
jurisdiction for the same reasons assigned by the Government. 


STATUTES 


There are two changes in the statutes that are important in the 


disposition of this case. One pertains to compensation and insurance, 
and the other to insurance alone. 


Both were enacted by Congress in 1957 when it revised and codified 
the laws pertaining to veterans’ benefits and reenacted in 1958 and pub- 
lished as Title 38 of the United States Code. In this revision and codi- 
fication the language in the former finality provision of the law (38 U.S.C. 
705 as enacted in 1933), which undertook to take away from the Court its 
extraordinary power of mandamus, was eliminated, The constitution- 
ality of that provision has always been questionable, but never litigated. 
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Be that as it may, the amendment left the finality provision of the law 

in the same state in which it existed prior to the enactment of Section 5 
of the Act of March 1933 and at the time the decision of Silberschein v. 
United States, 266 U.S. 221, was decided. 38 U.S.C. 211(a) is not 
clear as to whether Congress intended any court of the United States to 
have power or jurisdiction to review decisions of the Administrator. 
The language is definitely negative as to other officials of the United 
States having such power; but affirmative language is used with reference 
to the power and jurisdiction of the courts and it is, -- "any court of the 
United States shall have power to review any such decision.” Couple 
this with the elimination of the words “by mandamus or otherwise," and 
it is clear that the revisers and codifiers gave this section considera- 
tion and clearly accomplished a change. A statement in a committee 
report as mentioned on page 8 of appellee's brief that the Veterans’ 
Benefit Act of 1957 was simply intended to be a restatement of the exist- 
ing law and was not intended to make any substantive changes in that law 
cannot change the language of the law itself and repeal the amendments 
wrought, and, insofar as the full title of the Act, namely: 


"An act to consolidate into one Act, and to | 

simplify and to make more uniform, the laws ad- 

ministered by the Veterans Administration relating 

to compensation, pension, hospitalization, and | 

burial benefits, and to consolidate into one act the 

laws administered by the Veterans Administration. . 
and the statements made on the floor of the House are concerned, although 
they throw light on what Congress intended in a general way insofar as 
they are applicable, they do not change the statute nor carry anything in- 


to the statute which is not there, or anything away that is there. 


Insofar as insurance alone is concerned, Congress, in this revi- 
sion and codification, has now made it clear that it is not only in suits 
brought within the six-year statute of limitation (now Section 784 of Title 
38) that a beneficiary may litigate his rights. He may also bring other 
appropriate court proceedings. The language of Section 785 is as follows: 





< 


"Except in the event of suit as provided in 
Section 784 of this title, or other appropriate court 
proceedings, all decisions rendered by the Adminis- 
trator under the provisions of this chapter shall be 
final and conclusive on all questions of law or fact, 


and no other official of the United States shall have 
jurisdiction to review any such decision." 


From this provision it is clear that courts may review decisions of the 
Administrator in a suit brought under Section 784(a) where there is a 
disagreement as to a claim under a contract, if brought within the six- 
year period of limitations, but this is no longer the only proceeding 
available. If another court proceeding is found to be appropriate, that 
proceeding is also available to a claimant. There is no disagreement 
on a claim for insurance within the meaning of Section 784 of Title 38 
U.S.C., in this case. The insurance is payable to the widow, who has 
claimed it and proved that she is the widow, but the Administrator has 
refused to pay her on the theory that she is estopped to deny remarriage. 
The Administrator did not decide that this claimant had remarried nor 
did . he decide that she was presumed to have remarried. His decision 
is encompassed in the three opinions of the Solicitor printed in the Joint 
Appendix, and it was that she was estopped to deny remarriage. This 
was in the teeth of the fact that the evidence before the Veterans Admin- 
istration, as shown in the submissions to the Solicitor, was clear on the 
point that she had not remarried. 


Appellant does not concede that the finality of the former provisions 
of 38 U.S.C. 705 and 38 U.S.C. 11(a)(2) would preclude the Court from 
taking jurisdiction of the case for the purpose of issuing mandatory in- 
junction to the Administrator, accompanied by an incidental declaration 
that she is the unremarried widow. It is not the contention of the appel- 
lant that a simple allegation of arbitrariness is enough to justify the 
Court in taking jurisdiction of the case. It is the contention of the ap- 
pellant that her petition alleging that she was the widow, that her claim 
had been allowed, that payments ‘atl been terminated, that she had 





) 


not remarried, to which she appended affidavits of her neighbors show- 
ing that she had not remarried, and the Government's affidavit in sup- 
port of motion to dismiss stating the Veterans Administration had deter- 
mined that she had remarried, presented a case which on the pleadings 
would justify the Court in taking jurisdiction of the case both for com- 
pensation and insurance purposes. ! 


| 
| 


As argued by the plaintiff in the case of Wellman v. Higley, citing 
Hormel v. United States, 123 F. Supp. 806, to permit finality of admin- 
istration determinations except with respect to allowance of a claim 
would violate the due process provisions of the Fifth Amendment. 


As to the appellees’ argument that the decisions of the Supreme 
Court and this Court, holding that relief in mandamus is never precluded 
if administrative action is found to be purely arbitrary, are not in point 
since no express provision of court review was applicable in any of thoes 
cases cited, it may be remarked that in Burns v. Wilson, 346 U.S. 137, 
142, cited in the case of Harmon v. Brucker, 100 U.S. App. D.C. 180, 
197, 355 U.S. 579, although the statute involved did not expressly pro- 
hibit review by the courts, it did contain language to the effect that deci- 
Sions of courts martial, there involved, were final and conclusive and 
“binding upon the courts of the United States." This case is in many 
ways Similar to Perkins v. Elg, 83 L. Ed. 1320. | Elg was determined 
by the Secretary of Labor to be an alien and the Secretary of State refused 
to issue a passport on the ground that she was not a citizen. She brought 
Suit in the United States District Court for the District of Columbia against 
both officials asking declaratory judgment (1) that she was a citizen and 
entitled to all the rights of citizenship; (2) that the deportation proceed- 
ings be dropped; and (3) an injunction be granted against the Secretary 
of State enjoining him from refusing a passport on the ground that she 
was notacitizen. The District Court overruled the motion to dismiss 
as to the Secretary of Labor and declared plaintiff a citizen, but directed 
that the complaint be dismissed as to the Secretary of State because of 
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his complete authority over passports. The Supreme Court held that 


mandamus to the Secretary of State would in no sense interfere in the 
exercise of his discretionary authority, but would simply preclude him 
from denying a passport on the ground that plaintiff was not a citizen. 
In the Elg case, and this case, a question of status is involved. In the 
Elg case it was plaintiff's status as a citizen. Here it is plaintiff's 
status as a widow. Ina declaration that plaintiff is the unremarried 
widow of her soldier husband, a mandatory injunction to the Administra- 
tor of Veterans Affairs enjoining him from denying her rights under the 
laws pertaining to the Veterans Administration on the ground that she 
has remarried or is estopped to deny remarriage, and declaring her to 
be the widow, would in no sense interfere with the discretion given to 
him under the laws which have been committed to his administration. 
He has no discretion to deny a widow her rights because of her morals. 


NO PRESUMPTION OF MARRIAGE 


As to the presumption in the Philippine Islands that a man and 
woman deporting themselves as husband and wife are deemed to have 
entered into a lawful contract of marriage mentioned in appellees’ brief 
{p. 14), Rule 123, Section 69(bb) of the Rules of Court in the Philippines 
provides as follows: 

"Section 69: Disputable Presumption.-- The 
following presumptions are satisfactory if uncontra- 
dicted but may be contradicted and overcome by 
other evidence * * * 
(bb) that a man and woman deporting them- 
selves as husband and wife have entered into a law- 
ful contract of marriage." 
This is the ordinary rule everywhere. As to the case of Adong v. 
Cheong Sen Gee, 43 Phil. 43, 56, cited (p. 14), in that case evidence 
was presented of two ceremonial marriages, one in China and one later 
in the Philippines. The Court held that the marriage in China was not 
adequately proved and that the second marriage in the Philippine Islands 





was adequately proved. In so doing, the Court pointed out that marriage 


in the Philippines is a civil contract which establishes a new relation and 
an institution in the maintenance of which the public is deeply interested. 
None of this is applicable in the slightest degree to the relationship ex- 
isting between plaintiff and the paramour, which was known to all who 
inquired into it, especially the Veterans Administration, not to be mar- 
riage. The Veterans Administration did not invoke a presumption of 
marriage in this case. _It estopped plaintiff from claiming that she was 
unremarried, even though the evidence it gathered in its own investiga- 
tion clearly showed no marriage. | 


| 

There is also a question of semantics in this case. In the first 
submission to the Solicitor on April 12, 1950, resulting in the first opin- 
ion, plaintiff is stated to have plainly sworn that she was not married, 
that she lived in a “marital relationship" and that the parties held them- 
selves out as husband and wife, and were so recognized in the community, 
etc. All this boils down to the plaintiff admitting that she lived in adul- 
tery without benefit of marriage, that it was open and notorious. "Mar- 
ital relationship" does not mean marriage in these writings nor to the 
persons concerned -- it means meretrecious relationship not marriage. 
Plaintiff's life was corrected in 1950. 


THE GOVERNMENT RECOGNIZES THAT THE 
WELLMAN CASE SUPPORTS APPELLANT 


To support its claim of an unbroken line of judicial authority for 
nonreviewability of decisions by the Administrator, the Government in- 
sists that "Wellman v. Whittier, U.S. App. D.C. _, 259 F. 2d 
163, does not constitute a departure from this Court's consistent recog- 
nition that decisions of the Administrator covered by the terms of the 
finality provisions of former 38 U.S.C. 705 and 1la-2 are subject to no 
court review even if contrary to law, arbitrary or capricious." (Br. 12) 
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This was not the interpretation put upon this decision by the Gov- 
ernment in its Petition for Rehearing in the Wellman case (No. 14131), 
for there it was stated at pp. 7 - 8: 


"Until the decision in this case, this Court had 
long and uniformly held that the non-reviewability 
provisions of former 38 U.S.C. 1lla-2 and 705 
precluded judicial review of decisions of the Admin- 
istrator of Veterans’ Affairs in all matters, other 
than insurance, within his jurisdiction . . . 


"By its decision in this case, a panel of this 
Court has effected a drastic departure from this 
entire line of cases. Without expressly overrul- 
ing any of the prior decisions to the effect that 
"Congress withdrew from the jurisdiction of the 
courts every final decision in relation to benefit 
payments’ (Hahn v. Gray, 92 U.S. App. D.C. 182, 
203 F. 2d 625, 626; emphasis added), Judge 
Danaher's opinion now holds that ‘Clearly, it is 
not every action by the Administrator which has 
been accorded by Congress the status of nonreview- 
ability’ (p. 10)." 


Further, on page eight are references to "the departure from pre- 
cedent that this case represents" and "the Court's new-found power to 
review the Administrator's decisions." 


It seems equally clear that the Government's reliance on Van 
Horne v. Hines, 74 App. D.C. 214, 122 F. 2d 207, is entirely mis- 
placed since Van Horne, Wellman and the instant case all involve termi- 
nation of veterans’ benefits previously granted. The Petition for Re- 
hearing in the Wellman case (at p. 10) states: 


"(b) In construing former 38 U.S.C. 11a-2, 
Judge Danaher holds that ‘action by the Adminis- 
trator working the forfeiture of an already adjudicated 
award’ (p. 9; emphasis in the original) is not a de- 
cision ‘concerning a claim for benefits or payments' 
within the meaning of that section. This ruling is 
directly and unequivocally contrary to the holding and 
language of Van Horne v. Hines, 74 App. D.C. 214, 
216, 122 F. 2d 207, 209, certiorari denied, 314 
U.S. 689 -- ..." 
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The Government summarized its interpretation of the significance 
of the Wellman case and its superseding of the Van Horne decision at 
page 13 of its Petition for Rehearing when it says: | 

", . . the Court's holding here would mean 
that the veteran could appeal to the courts from | 
the Administrator's action of forfeiture, but that 
he could not appeal to the courts from the denial 
of a new claim for the resumption of forfeited 
benefits, based upon the alleged illegality of the 
forfeiture..." | 


Appellant here agrees with this authoritative commentary. It 
means that the Government recognizes that in a case such as this where 
the Administrator has arbitrarily and capriciously revoked previously 
granted benefits, such action may be reviewed and corrected by the 
Courts. | 


MARY M. CONNELLY 
Union Trust Building 
Washington, D. C. 

ROSS O'DONOGHUE 


Union Trust Building 
Washington, D. C. 


| 
Attorneys for Appellant 





